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Supreme Court Wrap-up Member Call  
September 2014 

 

  Based on open call from AAUW members, July 15, 2014 and 
a follow-up program with California Online Branch 
members 

 Special Guest:  Mollie (Amalia) Lam, Senior Program 
Manager of AAUW Legal Advocacy Fund  

 Summarized by Cherie Sorokin and Jeanne Lese 
 

 
On July 15, Mollie Lam, Legal Advocacy Fund Senior Manager, held a Supreme Court 
Wrap-up Call for AAUW Members to review the Supreme Court’s recent decisions 
affecting women’s rights (Hobby Lobby, etc.). Mollie works with the plaintiffs and 
advocates AAUW supports through LAF’s case support program, and she works with 
AAUW various branches on LAF programming. If you have not yet heard the July 15, call, 
we encourage you to listen to a recording by clicking 
http://www.aauw.org/event/2014/07/scotus-wrap-up-call/. (If the link doesn’t work, try 
http://www.aauw.org and type Supreme Court wrap up call in the search box.)  
 
Subsequently, in August, Mollie participated in a Q&A session with a number of  AAUW 
members from the AAUW California Online Branch. What follows are the highlights from 
the July 15 call, plus questions and her responses from the follow-up program. 
 

How would you characterize this year at the Supreme Court? 
 
[Mollie] It was a big year for Supreme Court decisions, and unfortunately this year’s 
rulings were disappointing. That makes it all the more important for AAUW members to 
be informed about the Court’s opinions and the issues at play.  

 
What were the three or four most important cases in the court this year 
from AAUW’s standpoint and why? 
  

1. Burwell v. Hobby Lobby and Conestoga Wood v. Burwell:   
 
(Mollie) On June 30, in a disappointing 5-4 decision, the Supreme Court sided with two 
for-profit companies that had challenged the Affordable Care Act’s contraceptive 
coverage requirement. These businesses, which included Hobby Lobby, a national arts-
and-crafts chain, claimed that providing employee insurance plans that cover certain 
forms of contraception to which Hobby Lobby’s owners have religious objections 
violates their religious freedoms.  

http://www.aauw.org/event/2014/07/scotus-wrap-up-call/
http://www.aauw.org/
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The Court agreed, holding that at least some corporations cannot be required to provide 
contraceptive coverage when the corporation’s owners state religious objections.  
 
Continuing AAUW’s long-standing support for access to contraception and reproductive 
healthcare, AAUW signed several amicus briefs, arguing that for-profit business owners 
should not be exempt from providing healthcare coverage to their female employees. 

 
2. McCullen v. Coakley:   
 
(Mollie) Anti-choice activists challenged a Massachusetts law that prohibits anyone not 
having business at a reproductive health care facility from entering or remaining on a 
public way or sidewalk within thirty-five feet of an entrance, exit, or driveway of the 
care facility. The Massachusetts law was designed to protect patients from harassment 
and intimidation at the hands of protesters, who can be very aggressive in getting their 
message across and who sometimes block clinic entrances.  
 
The Court ruled unanimously that the Massachusetts law was unconstitutional on the 
grounds that it impermissibly restricted the protesters’ free speech rights. AAUW had 
signed on to an amicus brief urging the Court to uphold the law.  
 
 

3. Schuette v. Coalition to Defend Affirmative Action:   
 
(Mollie) About a decade ago, the Supreme Court ruled that a race-conscious affirmative 
action admissions program used by the University of Michigan’s law school was 
constitutional. Following that ruling, anti-affirmative action groups worked to pass 
Proposal 2, a Michigan state ballot initiative. That initiative passed and created Section 
26 of the Michigan Constitution, barring considerations of race in university admissions.  
 
Affirmative action advocates filed suit, arguing that Proposal 2 violated the Fourteenth 
Amendment of the Constitution because it prevented affirmative action advocates from 
lobbying universities to use race-consciousness in admissions but allowed all other 
advocacy groups—such as those that might want to lobby a university to consider a 
student’s alumni connections, athletic ability, or any other factor—to push for 
consideration. AAUW supports affirmative action programs to increase equity and 
diversity in education and signed on to an amicus brief urging the Court to declare the 
amendment unconstitutional.   
 
The Court held that the Proposal 2 was constitutionally permissible, meaning the 
Michigan ban will stand. However, it’s important to remember that the Schuette ruling 
does not affect the status of any affirmative action plans now in place across the 
country; the opinion does not in any way upset the standing law that some affirmative 
action plans are constitutional. 
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How does AAUW decide whether to participate in amicus briefs? 

 
(Mollie) We rely on AAUW’s member-voted public policies platforms. Based on the 
issues members identify as priorities and the platforms that members back, we sign on 
to amicus briefs that match our priorities and help advance our platforms. Amicus briefs 
are an important avenue for advancing our issues. 
 

What’s to be done about the decisions that don’t go the way we would 
like? 
 
(Mollie) Responding to Supreme Court rulings can be difficult. First, we don’t always 
know right away what practical effects the rulings will have. For instance, we don’t know 
yet how lower courts will interrupt the Hobby Lobby ruling. Will they read Hobby Lobby 
as a narrower decision that only affects the rights of closely-held corporations, or will 
they take Hobby Lobby as guidance on the rights of non-profit organizations and 
publicly-traded corporations as well? It takes time for us to understand what the fallout 
will be. 
 
But there are some concrete steps we can take. We can push for a legislative response. 
In the case of Hobby Lobby, there is already a bill in Congress (nicknamed the Not My 
Boss’s Business Act) that would overrule the Hobby Lobby decision and ensure that the 
contraceptive care requirement applied to for-profit business. It’s incredibly important 
to tell our representatives in Washington to support bills that protect and promote 
gender equity. [Note: the bill was not passed.  Not this time around, in any event.] 
 
And we can vote. When it comes to the Supreme Court, voting is the most powerful tool 
we have. The President nominates federal judges, and the Senate confirms (or fails to 
confirm) them. It’s crucial to consider what kind of judicial nominees a political 
candidate would support as you decide who to vote for this coming November. 

 
How did the women on the court vote in these cases? 

 
(Mollie) Interestingly, McCullen, the buffer zone case, was a unanimous decision. Many 
commentators were surprised that the justices who are generally strong proponents of 
reproductive rights and anti-harassment laws voted to strike down Massachusetts’ 
buffer zone law, especially because several of those justices (including Justice Ginsburg) 
had voted in 2000 to uphold a Colorado buffer zone law. I tend to think that those 
justices simply felt that the Massachusetts buffer zone—which required protesters to be 
at least 35 feet away from the entrance or exit of a clinic—was simply too big. The 
Colorado buffer zone that the Court upheld in the 2000 case was significantly smaller. 
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The Hobby Lobby decision was 5-4, with the three women justices and Justice Kennedy 
dissenting. In an interview following the decision, Justice Ginsburg opined that some of 
her male colleagues have a “blind spot” when it comes to women’s issues.  Here is her 
35-page dissent. (This takes a few seconds to load.) 
 
Finally, Schuette was actually a 6-2 decision—Justice Kagan did not participate in the 
Schuette case because she had been involved in the case in her earlier role as Solicitor 
General. Justices Sotomayor and Ginsburg dissented together.  
 
Did you see the article in the Times about whether it makes any difference long term 
whether a case is decided 5-4 vs. 9-0?  I believe it essentially said it doesn’t make a 
difference. But, there wasn’t much if any discussion on whether gender divisions in 
court decisions might have some longer term significance.        

 
(Mollie) I did see the article, and I tend to agree that in the long run unanimity doesn’t 

make much of a difference. Practically speaking, as long as a majority of the Court 
agrees on a ruling, it does not matter whether the decision is 9-0, 5-4, or 6-3—all 
majority decisions have the same force of law regardless of unanimity.  
 
At certain points in the Court’s history, some justices have felt that a unanimous Court, 
speaking with one voice, was more powerful than a divided Court. For instance, Brown 
v. Board of Education is famously a unanimous decision that was crafted specifically to 
appease all members of the Court because several of the justices believed a decision on 
segregation needed to be unanimous. 
  
I’m not sure whether the gender breakdown of votes will have a large historical impact. 
It happens that right now the three women on the Court often vote the same way, but 
that is certainly not universally true, and it certainly was not true before Justice Sandra 
Day O’Connor’s retirement. 
With Congress being so unresponsive, what chance do you think bills like the “Not My 
Boss’s Business Act” and other similar bills have of getting through? S. 2578 co-
sponsored by Sen. Feinstein failed to get the votes needed, for example.  

 
(Mollie)  You’re certainly right that Congress has not been working in any effective way 
for some time. As you noted, this time around the bill wasn’t successful. But we have to 
keep pushing even when an effort isn’t initially successful. If we keep talking about this 
bill and these issues, we can push our representatives to talk about them—even when a 
bill doesn’t pass, talking about it keeps attention on the importance of preventative 
healthcare and the risks that Hobby Lobby poses to women’s health. Consistent pushing 
and talking are incredibly important to our goal of always protecting and promoting 
gender equity. 

 
Does AAUW file amicus briefs or get involved in cases at the state level or lower 

http://www.salon.com/2014/07/31/ruth_bader_ginsburg_on_hobby_lobby_my_male_colleagues_have_a_blind_spot_about_women/
http://www.huffingtonpost.com/2014/06/30/ruth-bader-ginsburg-write_n_5544111.html#_blank
http://www.huffingtonpost.com/2014/06/30/ruth-bader-ginsburg-write_n_5544111.html#_blank
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federal court levels?      
 
(Mollie) We sign on to amicus briefs at the federal appellate level, although I’m not 
aware of AAUW signing on to amicus briefs filed with a state supreme court. To clarify, 
there are three levels of courts at the federal level: the trial court (called the district 
court), the courts of appeal, and the Supreme Court. Generally, most amicus parties 
aren’t involved until a case reaches the appellate level (meaning until it reaches a court 
of appeal). 
  
Also, it’s important to note that AAUW doesn’t file its own briefs; we simply don’t have 
the capacity. Instead, we are invited to sign on to amicus briefs written by other 
organizations with whom we work in coalition, and we evaluate individually each amicus 
brief we’re invited to sign. 

 
Can you comment about the significance of the upcoming midterm elections as a 
result of these decisions?  Is there a correlation?  
  
(Mollie) I think the most significant connection between the Court’s decisions and the 
upcoming election is the possibility of retirements from the Court. While there haven’t 
been any announcements or any strong indications that any of the justices plan to 
retire, it is always possible. In the case of a retirement, political control of the Senate 
would be crucial. As I mentioned, the president’s federal bench nominations (not only to 
the Supreme Court but also to the circuit courts and district courts across the country) 
must be approved by the Senate. With control of the Senate up for grabs in the midterm 
elections, considering how a potential senator would approach judicial nominations is 
an incredibly important part of choosing a candidate this November. 
 
 
Does AAUW ever get involved in strategy re bringing cases to court on issues we care 
about?  I have been very interested in reading about the strategy of the principal 
lawyers who worked on bring the Prop 8 case to the Supreme Court and wondered if 
we are ever involved at this sort of level, or only once a case is already in the system.     
 
(Mollie)  Because we don’t provide direct legal representation, the advocates who 
actually litigate a given case are the drivers of strategy. That said, lawyers who litigate 
the cases we support certainly gain strategic insight by learning about the policies and 
perspectives of the advocacy organizations who have been important supporters. We 
also work in coalition with other organizations to strategize about the best arguments to 
make in favor of the policies we advocate. 
 

 [Referring to the Not My Boss’ Business Act] Are there other efforts 
besides contacting our own representatives that might make a 
difference?  What is your opinion of asking a person located in CA to write 
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to legislators in other states, who do not support a particular issue?   
  

(Mollie) In general, individuals writing to representatives of other states isn’t as 
effective; since you aren’t a constituent (and thus can’t vote for or against them), they 
won’t be as motivated by your opinion. But the same principle that applies to action at a 
national level applies at a state level: simply because a bill failed doesn’t mean we 
should stop talking about it. Continuing to talk to your representatives about 
contraceptive access (and other issues you care about deeply) will keep those issues 
from falling off their radars. Even the best-intentioned representative can lose focus on 
a particular issue. Continuous constituent pressure makes it that much harder for them 
to forget, and pushes them to find other legislative solutions. 

  
How many AAUW members typically sign up to listen to your Supreme 
Court wrap-up calls/webinars, and do you also track how many members 
listen to the post call/webinar recordings?  These are really great 
resources and would hope many of our members nationally are taking 
advantage of them. 
  
(Mollie) We’ve only had two calls so far (one call last October and the recent call in 
July), so we don’t have enough of a pattern to give you a typical attendance, but we 
had well over two hundred listeners for our July call (we haven’t tracked the 
numbers who listen to the recorded call after it’s posted on the website). We’ve 
received great feedback on the calls—I’m glad you find them useful! Stay tuned to 
LAF’s monthly newsletter, LAF Express, for information on registering for the next 
call in October. If you don’t receive LAF Express, you can sign up by emailing 
laf@aauw.org. 
 

 

mailto:laf@aauw.org

